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Reserve Sltﬁ_ iers from 418t Military Police
Detachment (Detention Camp Liaison),
headquartered in Orlando, Florida, receive
tour of U.StNaval Consolidated Brig in
Charleston, South Carolina, March 5, 2018
(U.S:Army Reserve/Michel Sauret)

Unity of Command

By Lindsay L. Rodman

he military justice system has

been undergoing constant

change for the past decade, as a
seemingly endless stream of legislation
continues to modify the procedures
through which we achieve justice and
accountability. This period of flux,
however, is coming to an end. The most

sweeping reforms in 30 years, the result
of a comprehensive 2-year Department
of Defense (DOD) review, were passed
by Congress in late 2016 and imple-
mented via executive order on March 1,
2018.! These changes went into effect
on January 1, 2019, bringing with

them the modern era of military justice.

Major Lindsay L. Rodman, USMCR, is a Judge Advocate for the U.S. Marine Corps Reserve. The author
thanks Lieutenant Colonel lain Pedden, USMC, for his leadership and inspiration for this article.

Many important changes will come out
of this legislation, including sentencing
reform, a reformed appellate process,
and changes to jury composition.
Perhaps the most important outcome
of all of these reforms is not what has
changed, but what has remained the
same: the role of the commander in the
military justice process.

The military places commanders at
the center of all disciplinary decisions
related to their troops. Commanders
have the authority to direct investiga-
tions and then to determine what forum
is appropriate for the adjudication of
misconduct. For lower level misconduct,
the commander can choose to impose ad-
ministrative punishment, that is, anything
from a reprimand to nonjudicial punish-
ment under Article 15 of the Uniform
Code of Military Justice (UCM]).?2
For more serious misconduct, it is the
commander who determines whether a
court-martial is appropriate, and if so,

JFQ 93, 2 Quarter 2019

Rodman 71



Servicemembers review Manual for Court Martial in legal office of USS Dwight D. Eisenhower, deployed in support of Operation Inherent Resolve, maritime
security operations, and theater security cooperation efforts, Arabian Gulf, August 11, 2016 (U.S. Navy/Joshua Murray)

whether a summary, special, or general
court-martial is warranted.?

Commanders have always been at the
center of the military justice process. That
role has been under attack over the past
decade by legislators who believe that the
system would be more just if decisions
were taken away from commanders. Very
few other countries with similar civilian
justice systems continue to maintain
as central of a role for commanders in
justice matters. Many onlookers have
therefore understandably asked why com-
manders must stay at the center of the
U.S. military justice system. The answer
is simple: it would be inconsistent with
our doctrine, and the needs of our glob-
ally deployable military, to organize our
justice system in any other way.

There are many reasons for com-
manders to retain authority over the
military justice process, but primarily
the question of accountability must be
paired with responsibility. If commanders

are accountable for what happens in
their units—that is, whether their troops
are following orders and maintaining
discipline—then they must have the con-
comitant authority and responsibility to
address disciplinary infractions. Similarly,
if commanders are accountable for the
well-being of their troops, then they must
have the authority and responsibility to
take care of them, which includes things
like enabling access to health care and re-
sponding to the needs of victims of crimes.
Commanders’ oversight of the military
justice process is not only an imperative
from an accountability perspective, but it
is also actually what is best for all stake-
holders in the military justice process: the
accused, the victim, and those who seek
justice. Commanders have the ability to
take a systems-based approach to protect
the rights of both victims and those ac-
cused of crimes. Rather than disaggregate
the various services and processes that go
into investigations, courts-martial, and

victim rehabilitation, the commander is
uniquely positioned to ensure that the
system is effective holistically, as well as in
its component parts.

This article explains more thoroughly
what many military justice practitioners
have taken for granted for some time:
the importance of retaining authority of
the commander over the military justice
process. First, the article examines the
commander’s role over military justice
as a historical matter and as established
in the law. Then it discusses the com-
mander’s role as a doctrinal imperative.
Finally, it addresses some of the practicali-
ties associated with the commander’s role
and major counterarguments.

A Matter of History and Law
Although military court-martial pro-
ceedings now look similar in most ways
to Federal civilian criminal proceed-
ings, their history is quite different.
Courts-martial have evolved over time
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to look like civilian courts, as expecta-
tions from Congress and the American
people about due process, the rights of
accused and victims, and consistency of
outcomes have driven reforms to the
system. Nevertheless, their origins are
instructive, as they highlight the fun-
damental differences between the two
systems and their purposes.

The modern-day military justice
system derives primarily from the estab-
lishment in 1950 of the UCM]J, which
was a codification and professionalization
of the U.S. Army’s Articles of War. These
articles had evolved over the course of
the Army’s history, starting in 1775,
and had their roots in British law and
tradition.* Although the original scope
of military jurisdiction was meant to be
narrow and only apply to military of-
fenses, commanders in practice would use
disciplinary proceedings even for civilian
offenses because of their impact on the
discipline of the unit.® In 1863, Congress
“expressly authorized courts-martial
to try various civil crimes, regardless
of whether the circumstances of their
commission prejudiced good order and
discipline,”® thus codifying what had
become practice out of necessity in the
preceding 88 years. Another similar
expansion occurred in 1916, when court-
martial jurisdiction was again extended to
all civilian crimes, in peacetime as well as
during a time of war.”

While the historical trend was toward
giving commanders more authority over
their Servicemembers, by the end of World
War II there was also a call for military
justice reform. During the 4 years of U.S.
involvement in World War II, there were
roughly 2 million court-martial proceed-
ings.® Many of the outcomes in those cases
appeared arbitrary or haphazard, leading
to public pressure on Congress to use its
constitutional authority “to make Rules
for the Government and Regulation of
the land and naval Forces” to create a fair
system of justice.® The effort to achieve a
balance between the need for commanders
to have expanded jurisdiction over their
members and the need for a system that
treats the accused fairly and in accordance
with American values of fairness and jus-

tice resulted in the 1950 UCM]J.

Before the consolidation of disparate
justice systems into one UCM]J, military
courts-martial looked much more like
administrative separation boards than
today’s courts-martial.!® Each Service had
its own system with its own rules. The
common thread was the commander’s
authority to appoint a person or board
to make a swift determination of guilt or
innocence, and an appropriate sentence,
for any accusation of criminal activity
against a Servicemember under his or
her purview. At the time, there was no
expectation that courts-martial should
have the same protections or processes
as civilian criminal courts. Quite the
opposite—the military context dictated
that the process had to be battlefield- or
battleship-appropriate and accommodate
the exigencies of war.

Even after 1950, courts-martial did
not use judges. Instead, “law officers”
who were trained judge advocates were
appointed as nonvoting members to
advise the court-martial (a panel of
Servicemembers) about the law as they
reached their decisions.!! The com-
mander was responsible for selecting the
law officer and the panel.!? There were
no “standing courts,” that is, judges and
a system of courts standing by waiting for
cases to come to them. Instead, a court-
martial would be convened, as necessary,
by the commander to address misconduct
ad hoc.

Today’s system still preserves the
same roles for the commander, with some
modern-day tweaks. Only a subset of
the panel is actually selected to serve in
its current role, which is akin to that of a
jury. And although military judges have
replaced the law officers, thus fundamen-
tally changing the look and feel of the
court-martial, there are still no standing
courts. Courts-martial are convened only
when they are needed. A commanding
officer still must determine that alleged
misconduct should be appropriately
adjudicated through a criminal court
proceeding, and only then, through
his or her “convening order” is a judge
appointed.

Although the UCM] is often thought
of as the collection of laws that govern
courts-martial, it is actually a much

broader set of statutes that creates the
framework for the establishment of good
order and discipline within military units.
The modern UCM] codifies important
tools other than the court-martial for
commanders to use to maintain the
security and discipline of their troops,
including the authority to arrest or
restrain'® and the authority to impose
nonjudicial punishment.!*

The role of the military commander
controlling all aspects of discipline for
the Servicemember is one that has been
reinforced many times over the course
of U.S. history. Starting with the Bill of
Rights, the Fifth Amendment right to a
grand jury applies “except in cases arising
in the land or naval forces, or in the mi-
litia,” indicating that even the Founding
Fathers acknowledged the importance
of an expedient military justice system
outside the normal civilian criminal pro-
cess. The history of expanded military
jurisdiction summarized above is indica-
tive of this need. The resulting modern
day UCM]J states in its preamble, “The
purpose of military law is to promote
justice, to assist in maintaining good
order and discipline in the armed forces,
to promote efficiency and effectiveness in
the military establishment, and thereby
to strengthen the national security of
the United States.” Additionally, a long
line of Supreme Court cases, culminat-
ing in the clarification of law in Selorzo
v. United States,'> upholds Congress’s
establishment of jurisdiction over U.S.
Servicemembers for all cases, simply
as a result of their service in uniform,
understanding the need for the military
to retain control over the discipline of'its
Servicemembers.

In international law, the doctrine of
command responsibility creates liability
for commanders for the war crimes of
their subordinates.!®* Commanders can be
found guilty at court-martial solely be-
cause they were the superior at the time,
if one of their subordinates commits a
war crime.!” Command responsibility
is good law, and came up as recently
as 2015, when onlookers clamored for
greater accountability for leadership after
the mistaken bombing of a hospital in
Kunduz, Afghanistan. Although U.S.

JFQ 93, 2 Quarter 2019

Rodman 73



commanders are rarely brought before
courts-martial on command respon-
sibility charges,'® this notion—that
“Commanders are legally responsible
for their decisions and for the actions,
accomplishments, and failures of their
subordinates”!*—is a basic principle of
the international laws of war.

A Matter of Doctrine

Marine Corps Doctrinal Publication
(MCDP) 6, Command and Control,
states simply, “No single activity in war
is more important than command and
control.”?® The doctrinal definition of
command used by all the Services is
found in Joint Publication (JP) 1-02,
Department of Defense Dictionary of
Military and Associated Terms, and

it “includes responsibility for health,
welfare, morale, and discipline of
assigned personnel.”?! Current doctrine
in all Services expects commanders

Airman with 455%™ Air Expeditionary Wing Legal Office Superintendent

to be responsible and accountable for
disciplinary matters, which is due in
part to their legal obligations under the
UCM]J. However, closer examination
of the Services” command and control
(C2) doctrine reveals the importance
of keeping disciplinary decisions within
the command. C2 doctrine requires
commanders to have complete dis-
ciplinary authority, as this authority
derives from fundamental principles of
command in general.

The interaction of responsibility and
accountability is essential to understand-
ing command authority. As explained
in JP 1, Doctrine for the Armed Forces
of the United States, “Inherent in com-
mand is the authority that a military
commander lawfully exercises over
subordinates including authority to
assign missions and accountability for
their successful completion. Although
commanders may delegate authority

(left) looks over Manual for Courts-Martial guide with Airman NCO-in-Charge of
General Law, at Bagram Air Field, Afghanistan, March 17, 2016 (U.S. Air Force/Nicholas Rau)

to accomplish missions, they may not
absolve themselves of the responsibility
for the attainment of these missions.”*?
Commanders’ inherent authority and
responsibility for the attainment of the
missions below them make them likewise
inherently responsible for the deeds, and
misdeeds, of their troops. In the Marine
Corps, responsibility and accountability
are described as corollaries of authority:
“Responsibility, or accountability for
results, is a natural corollary of authority.
Where there is authority, there must be
responsibility in like measure. Conversely,
where individuals have responsibility for
achieving results, they must also have

the authority to initiate the necessary
actions.”?

The Navy uses nearly identical lan-
guage in its doctrinal publication on
command and control, and Navy culture
additionally takes accountability and
responsibly even more seriously than the

74 Features /Authority and Responsibility over Military Justice

JFQ 93, 2 Quarter 2019



other Services.?* Famously, in the Navy,
commanders are routinely relieved of
command for failures in their unit, regard-
less of their proximity to the failure itself.?®

Authority and responsibility have
long been intertwined concepts, and it
is not surprising to see the Services’ doc-
trines recognize their interdependence.
In doctrine they are used nearly inter-
changeably. This is important because
the American public has an expectation
that commanders must be accountable
for any bad behavior, including criminal-
ity, within their units. Accountability for
misbehavior in the unit must be paired
with the authority to address it.?® Failure
to hold commanders properly account-
able is therefore not best addressed by the
removal of authority. Even when com-
manders delegate their authority, as stated
in JP 1, “they may not absolve themselves
of the responsibility for the attainment of
these missions.”” The Air Force includes
this language, nearly verbatim, in its own
C2 doctrine.?®

The Army Doctrine Publication
(ADP) 6, Mission Command, on com-
mand approaches the subject slightly
differently than the Navy and Marine
Corps, distinguishing between the art
of command and the science of control,
stating, the “art of command lies in
discriminating between mistakes to under-
write as teaching points from those that
are unacceptable in a military leader.”?
Part of the essence of command, to the
Army, is in making the tough decisions
about military justice and discipline within
the unit. In fact, in the Air Force, the
minimum requirements for a commander
to have sufficient administrative control
of a unit to go forward are the following:
“responsibility for UCM] actions, protec-
tion of assigned forces and assets, lodging,
dining, and force reporting”**—in other
words, as a matter of doctrine, but one
cannot have effective C2 if one does not
have UCM] disciplinary authority.

Command and control includes a
number of concepts that are integral to
effective warfighting and a professional
military. Navy Doctrinal Publication 6,
Command and Control, breaks command
down into its component parts succinctly,
addressing five characteristics in turn:

mission control, unity of effort, decen-
tralized decisionmaking and execution,
initiative of subordinates, and implicit
communication and understanding.
These five elements are addressed in each
of the Services’ doctrine, using slightly
different verbiage, but with similar senti-
ments. Each of the Services’ treatments
of these elements of effective command
reveals the importance of retaining dis-
ciplinary authority with the role of the
commander.

Mission control “takes the form of
feedback—the continuous flow of in-
formation about the unfolding situation
returning to the commander—which
allows the commander to adjust and
modify command action as needed.”?!
This iterative process is a quintessential
part of warfighting. Only the commander
has the ability to determine the needs of
the unit and the resultant means through
which a disciplinary issue must be
handled. Although disciplinary matters
are incredibly important, they are not the
primary mission of the Armed Forces; the
primary mission is warfighting.

One attribute essential to effective
warfighting is speed: “speed over time is
tempo—the consistent ability to oper-
ate quickly.”®? In the Navy, “To use his
command and control process at peak
effectiveness, the naval commander must
gather and use information better and
faster than his adversary.”3? Different
Services have different mnemonics for
understanding decisionmaking and speed
or tempo.3* Regardless of which model
is employed, the decisionmaker must
have all pertinent information, and then
must make decisions quickly, in order to
maintain an advantage over an adversary.
Especially in a battlefield scenario, the
commander must be able to autono-
mously make decisions.

Unity of effort is the Navy’s second
characteristic that comprises command
and control. JP 1 provides the following;:
“Unity of command means all forces op-
erate under a single commander with the
requisite authority to direct all forces em-
ployed in pursuit of a common purpose.
Unity of effort, however, requires coordi-
nation and cooperation among all forces
toward a commonly recognized objective,

although they are not necessarily part of
the same command structure.”*

As stated, UCM]J authority is a re-
quirement for troops to be administrative
control to a unit, meaning that unity of
command and unity of effort should be
the same for disciplinary matters. Because
disciplinary matters can be complex, it is
important that unity of command exists
for these matters. Typically, the notion of
unity of command stands for the notion
that one person cannot and should not
have more than one chain of command.
For disciplinary matters, this means that
delegating disciplinary decisions outside
of the chain of command would contra-
vene the doctrine of unity of command.

The last three of the Navy’s five
characteristics of command and control
(decentralized decisionmaking and
execution, initiative of subordinates,
and implicit communication and under-
standing) all derive from the trust that
commanders must place in their subordi-
nates. The idea of disciplined initiative by
subordinates is also foundational to the
Army’s notion of mission command. In
the Army, it is the role of the commander
“to enable disciplined initiative within the
commander’s intent to empower agile
and adaptive leaders” in the employment
of land operations.*® As stated in ADP
6, the “exercise of mission command is
based on mutual trust, shared under-
standing, and purpose.” The ultimate
trust from commanders will result from
their own knowledge that they hold the
authority and responsibility over the
trustworthiness of their troops.

MCDP 6 states that C2 effectiveness
can only be measured in relation to the
enemy.®® In matters of discipline, that
means commanders must be held re-
sponsible and accountable for outcomes
in their units—their enemy is criminal-
ity, bad behavior, and victimization. As
discussed, that responsibility is not best
achieved by diminished authority (that is,
less C2 altogether), but rather through
better accountability measures and
improved leadership (better and more
effective C2).
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Practical Concerns

In 2013, the Secretary of Defense
established the Military Justice Review
Group (MJRG) to perform the largest
review of the military justice system
since 1980.% MJRG efforts resulted in
the Military Justice Act, which passed
the House and Senate in December
2016 and which represents the largest
set of reforms of the UCM] since its
enactment.** The MJRG states at the
outset of its report, which was released
in December 2015, that “the neces-
sity for justice and the requirement for
discipline are inseparable.”*! In other
words, the achievement of military
discipline is not, and should not be, at
odds with the achievement of justice. It
is therefore the role of the commander
to maintain the discipline of the unit
and to achieve justice when misconduct
arises; both roles are intertwined and
complementary.

The MJRG also considered one of
the most often cited reasons that the
commander’s central role in the military
justice process should be maintained:
the ability to be globally engaged and
deployed. The MJRG, which did not
substantially revise the commander’s
disciplinary decisionmaking authority,
stated, “In the military, there is a unique
need to conduct trials in deployed
environments during ongoing combat
operations around the world, as well
as in other nations where American
Servicemembers are stationed.”*?
Commanders must be able to address
misconduct in any deployed environ-
ment; our military does not have the
luxury of outsourcing these kinds of
decisions in expeditionary and combat
environments. Nevertheless, there are
good reasons that commanders are best
poised to execute disciplinary decision-
making at home as well.

Aside from the MJRG, which was
established within DOD, a number of
outside groups have studied the com-
mander’s role in the military justice
process recently. The most noteworthy
of these was the Response Systems
to Adult Sexual Assault Crimes Panel
(RSP), a Federal Advisory Committee
Act commission established in the

National Defense Authorization Act of
2013. DOD made many witnesses and
resources available to the RSP, which did
laudable and thorough investigations.
Advocacy organizations that felt strongly
about removing the commander’s discre-
tionary authority in the military justice
process also provided extensive testimony
and other materials for consideration.

At the end of the day, the RSP was not
persuaded that it made sense to modify
the commander’s central role in the deci-
sion process, despite its departure from
civilian norms. The RSP, which was ex-
clusively focused on sexual assault crimes,
concluded as follows, addressing many
counterarguments along the way:

Evidence considered by the [RSP] does

not support o conclusion that removing
authority to convene courts-martial from
sensor commanders will improve the qual-
ity of investigations and prosecutions or
increase cONviction rates in these cases.
Senior commanders vested with convening
authority do not face an inbervent conflict
of interest when they convene courts-mar-
tial for sexual assanlt offenses allegedly
committed by members of their command.
As with leaders of all organizations,
commanders often must make decisions
that may negatively impact individual
members of the organization when those
decisions ave in the best intevest of the or-
ganization. Further, civilian jurisdictions
foce underveporting challenges that ave
similar to the military, and it is not clear
the criminal justice vesponse in civilian
Juvisdictions, wheve prosecutorvial decisions
are supervised by elected or appointed lnw-
yers, is move effective.

The RSP was appointed in the con-
text of annual efforts to legislate change
in the military justice process in order to
help address the problem of sexual as-
sault in the military. Many of the changes
that resulted from passed legislation have
helped address problems in the military
justice process or problems with how
the military was handling sexual assault
generally. Proposals to remove the com-
mander from the military justice process
have not passed, likely due to conclusions
like those of the RSP and MJRG that

altering the commander’s role would not
help address actual problems.

Most of the recent proposed legisla-
tion that would remove the commander’s
disciplinary authority would place that
authority in the hands of uniformed
lawyers, either assigned to the command
or assigned to a separate legal unit.
However, some have hinted that serious
crimes could be removed from the com-
mander’s authority altogether, which is
the practice in some other countries.**
For the U.S. military, these proposals
would not lead to a more effective mili-
tary or more just outcomes.

There are many reasons that other
countries have modified the com-
mander’s role regarding military justice.
The primary reason is lack of capacity
and professional capability in their court-
martial systems. Smaller militaries cannot
achieve a critical mass of experienced and
professional litigators to competently
try complex cases. Lawyers need years
of trying a variety of cases to become
well-prepared for higher stakes cases. In
other countries, justice is better served by
letting civilian authorities handle those
cases. This is a problem that the U.S.
military has addressed by working hard
over the past decade to better profes-
sionalize and train its litigators, including
a requirement that complex cases be tried
by specially qualified prosecutors.

There is no country in the world that
is engaged globally to the same extent as
the U.S. military. The United States has
the thorniest missions, in some of the
most remote parts of the planet. In those
environments, disciplinary decisions, like
most decisions, can have life-or-death
consequences. As discussed, there is
a doctrinal imperative associated with
retaining disciplinary authority in the
commander. There is also a pragmatic
utility to ensuring that commanders have
control over the discipline of their units
and do not have to refer to other officers,
other lawyers, or other units to make swift
determinations that best meet the needs
of the mission. Countries that do not find
themselves fighting in similar environ-
ments consistently may not prioritize these
mission effectiveness considerations to the
same extent as the United States.
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Alabama National Guard Trial Defense Service and 167 Judge Advocate General's Corps section culminated yearlong training exercise, August 7-8, 2018,
at Calhoun County Courthouse, Anniston, Alabama, with mock trial, going through entire legal process that Uniformed Code of Military Justice would

require (U.S. Army National Guard/Katherine Dowd)

It is worth noting, however, that
justice is not compromised by retaining
the commander’s authority over military
justice. The commander is in the best
position, from the perspective of all
stakeholders in the criminal process, to
oversee military justice. Commanders
have no incentive to condone crimi-
nality or harbor those who commit
misconduct. Lack of discipline is toxic
to mission accomplishment. At the same
time, commanders want justice for their
troops and have an incentive to ensure
that proceedings are fair. Commanders
do not have an incentive to railroad inno-
cent Servicemembers; they have a strong
incentive to take care of their troops. For
victims of crimes, this means providing
additional resources to help with recov-
ery, both mental and physical.

Especially with respect to sexual as-
sault cases, the military has developed in
many areas, with the help of some leg-
islation, pressure from leadership in the

White House and Congress, and consul-
tation with advocacy organizations. The
military has vastly improved its ability
to support victims in the past few years,
including the advent of the victims’ legal
counsel and efforts to incorporate new
methods into the victim support pro-
cesses, such as counseling and workplace
support.*® There is a need for culture
change within the military to address sex-
ual assault. But removing the commander
from disciplinary decisions is not the way
to achieve culture change. As the RSP
stated, “Historically, commanders have
proved essential in leading organizational
responses during periods of military cul-
tural transition, as the Services have relied
on them to set and enforce standards and
effect change among subordinates under
their command.”*¢

Especially in the area of victims’ needs
and rights, it is imperative that com-
manders stay involved. Commanders will
be, and should be, held accountable for

ensuring, first, that the rate of sexual as-
sault decreases (that is, fewer victims are
created), and, second, that victims are
well supported if a sexual assault should
occur. A commander who is powerless
over the justice process is also powerless
to ensure that a victim’s needs and input
are taken into consideration.

There is a saying in the military that
10 percent of troops take up 90 percent of
the commander’s time. Some advocates,
and even the occasional commander,
have argued that removing the authority
over discipline from commanders would
free them up to concentrate on other
matters. The desire to move away from
commanders controlling these decisions
reflects a misunderstanding of the history,
doctrine, and underlying policy justifica-
tions for the current system. Maintaining
the well-being of the unit is commanders’
responsibility, and as such they must retain
the concomitant authority.
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Legislation that would further dis-
tance commanders from their command
responsibility will degrade discipline, de-
crease effectiveness, and impair command
response to victim needs and enforce-
ment of victim rights. Future legislative,
executive, and regulatory efforts should
adopt a harmonized approach to the cod-
ification of principles consistent with both
command responsibility and the funda-
mental principle of unity of command.
The reforms made to the military justice
system in this last round of litigation are
truly transformative. They promise to
professionalize the military justice system,
bringing it further in line with civilian
practice without sacrificing the pivotal
role of the commander. JFQ
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